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Have you ever prepared an Initial Study checklist? | presume that if you are reading this
newsletter, you are like the other 99% of practitioners who have either prepared or reviewed
an Initial Study (the other 1% are sitting in a waiting room and this was the only article in
sight). Have you ever really stopped to take a close look at the questions? Have you ever
wondered why there is so much redundancy (e.g., Habitat Conservation Plan impacts are in
both biology and land use), how to answer some of the questions (e.g., what constitutes
“substantial”), and the relevancy of the questions (e.g., inundation by tsunami)?

The Initial Study process is “Section 15063 (c) Purposes. The purposes of an Initial Study are
the primary foundation of to:

the environmental review
process; the first look at the | (1) Provide the Lead Agency with information to use as the basis

possible impacts that could for deciding whether to prepare an EIR or a Negative
occur if the project were to Declaration.
be implemented. It is used (2) Enable an applicant or Lead Agency to modify a project,

mitigating adverse impacts before an EIR is prepared, thereby
enabling the project to qualify for a Negative Declaration.

(3) Assist in the preparation of an EIR, if one is required, by:
(A) Focusing the EIR on the effects determined to be significant,
(B) Identifying the effects determined not to be significant,

to determine if an
Environmental Impact
Report is required or
Negative Declaration is

appropriate. It also (C) Explaining the reasons for determining that potentially
determines the issues that significant effects would not be significant, and

should be addressed. The (D) Identifying whether a program EIR, tiering, or another
conclusions that an issue is appropriate process can be used for analysis of the project’s
not significant or that the environmental effects.

appropriate environmental 4) Eacilitate environmental assessment early in the design of a
document is a Negative project;

(5) Provide documentation of the factual basis for the finding in
a Negative Declaration that a project will not have a significant
effect on the environment;

. . (6) Eliminate unnecessary EIRs;

The Initial Study is the (7) Determine whether a previously prepared EIR could be used

critical foundation in with the project.”

establishing the rationale
for preparing the type of
environmental document and the issues to be addressed. Many practitioners have commented
and complained about the Initial Study (reduce redundancy, provide clarification so there can
be defensible conclusions for significance conclusions, and reduce the potential for legal
challenges).

Declaration is often the
premise for legal challenge.

The San Diego Legislative Committee believes there needed to be a fresh look at the
checklist. As a little background—the San Diego Chapter established a legislative committee
(Leg Committee) to communicate proposed changes in legislation to the local membership.
The Leg Committee includes Betty Dehoney (chair), Kim Baranek, Charlie Bull, Alex Jewell,
and Larry Purcell—a mix of private consultants, and public (current and past) sector
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practitioners. During one of many 7 a.m. meetings, the discussion digressed to problems and
frustrations that were encountered in answering the checklist questions. One of the most
frustrating was how to create a legally defensible response to whether a project has a
substantial increase/degradation of a

AEP Platform particular environmental issue. Is the
impact significant or not? The Leg
Committee decided to expand its role
and propose a proactive review of the

“l. AEP perceives the basic purposes of
environmental planning and analysis to be: |.1. To
inform governmental decision-makers and the public o .
about the potential significant environmental effects Initial Study. One of the major

of proposed activities.” concerns of the committee was not to

(www.califaep.org/legislation/AEP-Leg-Platform.pdf) | conflict with AEP’s Legislative
Platform, but to also provide an

improvement.

The Leg Committee met over several months and tackled the Initial Study with the intended
goal of trying to create clearer, more precise language that could be used statewide, meet
the needs of a variety of conditions (e.g., urban and rural environments), be defensible in
light of recent litigation (126 Cal. Rptr. 2d. 441, Cal.App.3 Dist., 2002.Court of Appeal, Third
District, California. COMMUNITIES FOR A BETTER ENVIRONMENT et al., Plaintiffs and
Appellants v. CALIFORNIA RESOURCES AGENCY, Defendant and Respondent. CALIFORNIA
BUILDING INDUSTRY ASSOCIATION, Intervener and Appellant No. C038844), and reduce the
“grey” areas so that two reviewers would come to the same conclusions for potential
significance. The goal was to create an Initial Study that would allow practitioners to
prepare answers that would be defensible in a court of law, as well as providing credible and
comprehensible conclusions so the public can understand the reasons behind the
conclusions—they may not like the conclusions, but the rationale is defensible. The primary
premise was not to make CEQA more stringent or reduce its effectiveness. Universally, the
committee felt, that as practitioners or agency staff, our responsibility is to “inform
governmental decision-makers and the public of the potential significant environmental
effects of proposed activities.” It was not as easy a task as you might think and it provided a
whole new appreciation for the work of the original drafters.

The Leg Committee tackled each issue area, from aesthetics to mandatory findings of
significance. The process went something like this: one member would initiate the task of
coming up with the penultimate significance threshold for a particular issue that would be
defensible, quantifiable, and provide the same answer to opponents, proponents, and the
courts. After working diligently to create the exact phrase that would be recognized by AEP
and their peers as “the solution,” the committee member would bring the language to the
entire committee and (I know you will find this shocking) “the solution” would be criticized.
Several involved and lengthy discussions were held. “The solution” would be worked and
reworked. Compromise language was created and what resulted is that a completely clear,
concise question cannot be created that meets every potential situation. The goal of having a
completely quantifiable threshold without subjectivity could not be achieved. However, a
revised Initial Study was generated after much thought provoking, considered, passionate,
and enthusiastic input. Legalese disclaimer: The revised Initial Study has not been reviewed
and/or approved by AEP, nor should it be construed that AEP supports any of the proposed
revisions. It should also not be considered to represent the beliefs of the individual members
of the Leg Committee or anyone who participated in the workshops.
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The Leg Committee then facilitated a series of meetings in which AEP members took part in
an interactive workshop setting—tell the Leg Committee how right/wrong we were and how
you would make the revisions better. Three workshops were held after business hours over a
period of about a month. The attendance was phenomenal. The first night there were over
20 people, which then decreased to a hard core group of about 10 professionals for the
second and third meetings. This group included a gamut of professionals, ranging from
interns, consultants with decades of experience, agency staff responsible for implementing
CEQA, and one lone legal counsel practitioner. This group of people donated over 100 hours of
their personal time to discuss and analyze the Initial Study. They were locked in a conference
room with a couple of pizzas after a long day in their own offices. The draft checklist was
projected on the wall, just like in the movies. Comments were made, discussions were open
and frank, edits were made with a laptop, and then that revision was distributed to the
attendees via email. During the next meeting, the previous week’s work would be revisited,
and then more issues were tackled.

In addition to the text changes, two other recommendations were made: one regarding
format; and the second, the conclusions of significance. The format change has been
proposed to have the discussion side-by-side with the question. This was proposed to better
show the nexus between the question and the response.

Sample format

Conclusion'
Issue/Impact Discussion Project/Cumulative

I. AESTHETICS

a) Substantial adverse effect on
a publicly accessible scenic
vista that is designated by a
local agency or adopted plan or
from a scenic highway.

b) Substantial damage to a
publicly-visible scenic resource,
including, but not limited to,
trees, rock outcroppings, and
historic buildings.

c) Substantial degradation of
the existing visual character or
quality of the site and its
surroundings.

d) Substantial light or glare
which would adversely affect
day or nighttime views in the
area.

' SM indicates that the impact is expected to be significant but capable of being reduced to below a level of
significance with mitigation. SNM indicates that the impact is expected to be significant and that mitigation
measures are not expected to be able to reduce impacts to below a level of significance. NS indicates that
impacts are not anticipated to be significant.
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Currently, after completing the analysis, a practitioner

. . . P d Signifi Cat i
can make four different conclusions of a projects roposed signiricance Lategories

effect: no impact, less than significant, less than * SNMindicates that the impact
significant with mitigation and potentially significant. is expected to be significant
Several committee members raised two areas of and that mitigation measures

are not expected to be able
to reduce impacts to below a
level of significance.

concern with this type of categorizing impact. One is
that questions are raised as to the difference between
no impact and less than significant. Is “one molecule”
contribution supposed to be characterized as no impact | ® SMindicates that the impact
or less than significant. From a legal perspective, CEQA is expected to be significant
requires you to analyze significant and not significant ?gl;fgzb;elge??fng reduced
impacts. Therefore, differentiating no impact from less significance with mitigation.
than significant was deemed as not providing value to o .

the discussion. Thus, the recommendation was to have * NSindicates that impacts are
three categories: Significant Not Mitigated (SNM), not anticipated to be
Significant Mitigated (SM), and Not Significant (NS). significant.

Now on to the issues. Overall, some issue areas were modified “substantially,” where others
were retained as they are currently being used. Some of the recommendations to text
modifications were along the line of “grammar policing.” Some issues underwent significant
modifications, ranging from deleting the topic to combining multiple and repetitive issues
into a more concise issue. The text also attempted to provide more definition of
quantification. Although the initial goal was to have the word “substantial” deleted from the
Initial Study and replaced with a quantifiable metric, it could not be entirely achieved. The
committee found that to respond to the diversity of conditions, some flexibility had to be
maintained.

Some of the reasons for recommending modifications were to provide some definitions. For
example, one of the aesthetics questions asks, would the project have a substantial adverse
effect on a scenic vista? The proposed text—would the project have a substantial adverse
effect on a publicly accessible scenic vista that is designated by a local agency or adopted
plan or from a scenic highway? This change was intended to provide a definition of a scenic
vista—the vista should be one that has some type of formal designation, not just a vista from
someone’s backyard.

Some issues were combined to reduce redundancy. Agricultural issue questions were
combined to have one question that addresses the potential for direct and indirect
conversions of farmland. This was intended to reduce and provide a more cohesive response
for agricultural impact analysis.

The air quality issue was tackled with a goal of reducing uncertainty, particularly since air
quality is oftentimes a cumulative issue for many of the projects. It is important to document
the project’s contribution to regional air quality and the ability of the region to meet
attainment standards. This is one of those issues where identifying the contribution and
determining the significance is a challenge for many projects.

Biological resources was proposed for modifications to eliminate the discussion stating that a
significant CEQA impact would occur if there are impacts to jurisdictional Clean Water Act or
California Department of Fish and Game Streambed Alteration resources. The requirement
that a project obtains a permit does not necessarily result in an impact to sensitive resources;
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if there are impacts to sensitive resources (i.e., wetlands), these impacts are covered in
other topics. Because wetlands are considered sensitive natural communities, it did not seem
relevant to identify a potentially significant impact for the sole reason that a project requires
a permit. This proposed change was to streamline the analysis and focus on the important
issues. The issue related to consistency with habitat conservation plans was retained in
biology and removed from land use—again, an attempt at streamlining.

Due to several conversations with archaeologists and historians, it was decided to make

paleontology a standalone issue. The discussion of human remains was eliminated. CEQA
Guidelines 15064.5 provides detailed requirements for addressing human remains. Thus,
having a separate discussion on human remains was seen as redundant.

Geology and soils was streamlined to one issue: will it cause risk of loss, injury, or death
related to seismic motion, liquefaction, landslides or unstable geologic units. The geology
section did not seem to be the right place for septic tank suitability analysis, while it was
decided that erosion is covered in the hydrology and water quality section.

Minor changes were proposed to the hazards section, predominantly with airport issues. A
decision was made to combine all questions related to airports into one issue, as it did not
seem to be important to differentiate between private or public facilities. The concern should
be whether implementation of a project results in a safety hazard.

The hydrology and water quality section was modified from the ten current questions to five.
The goal was to reduce redundancies and also recognize that there are existing laws that
provide protection. This is not intended to preclude discussions where a project does not
comply with regulations, but to reduce the repetitive boilerplate discussions in many
environmental documents resulting in more clarity. Some of the hazards considered in this
section were already addressed in other sections and were eliminated; again, with the goal of
reducing repetitive discussions.

Other than eliminating the redundant conservation plan consistency in land use, while
retaining it in biology, there were no substantive changes in the land use portion.

Some wordsmithing was also proposed for mineral resources. This was intended to clarify that
if an area has been designated as priority, an action affecting the potential access to the
mineral resource would result in an impact. Impacting “one molecule” of a mineral resource
does not meet the criteria for significance.

Streamlining has been proposed for noise. It did not seem to be important to differentiate
noise from airports from other sources. It is important to address any noise that would create
an impact, thus, this analysis was incorporated in the issue of whether people are exposed to
any temporary or permanent noise levels.

Population and housing was proposed to be eliminated. These impacts were discussed and it
was decided that they really are associated with growth inducing or indirect impacts and,
thus, this section’s conclusions were considered adequately covered in other sections.

Public services and utilities were combined. This section was modified to address service

ratios, response times, or performance objectives. These are often a concern for many
service providers and it was deemed appropriate to modify the questions to provide that
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response. Several service providers were in the meetings and workshops and felt strongly that
these issues should be addressed. Water supply (a highly volatile issue) was also added as a
standalone question.

Transportation was also streamlined and modified to provide greater performance standards
for determining if increases in traffic would be considered substantial. This issue was one that
presented a challenge in quantifying substantial increase, and where that line creates a
significant impact. The goal in this section was to rely upon adopted design capacity
designations.

Mandatory findings were retained with one exception: the elimination of the separate
cumulative question. Cumulative analysis should be presented in each issue area. It was
perceived that “lumping” the cumulative issue as a standalone question in this section may
reduce the importance of analyzing cumulative issues in each section. Alternatively, to create
redundant and repetitive discussion does not achieve our mandate: “To inform governmental
decision-makers and the public of the potential significant environmental effects of
proposed activities.”

The goals of the Leg Committee were partially met. Once the committee delved into the
Initial Study, the committee found that it was not possible to quantify the exact performance
level for each issue area. Redundancies have been reduced and some issues have been
modified and, hopefully, the answers can be more definitive. There are some issue areas that
could still be improved.

The draft modifications of the Initial Study are currently being reviewed by AEP. A
determination as to whether the modifications have merit, or whether additional changes
should be incorporated (recommendations went to far or not far enough), will be made. At
that time, if the decision is made that the recommendations have merit, the revised checklist
will be transmitted to the Office of Planning and Research for consideration (and hopefully
action).

The checklist is now posted on the San Diego Chapter’s AEP website (www.sandiegoaep.org)
for those of you who are interested in reviewing the working draft. | would like to extend my
thanks to the San Diego Leg Committee and all of the volunteers who participated in the
workshops.
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